FIRST AMENDMENT TO LICENSE AND OPERATING AGREEMENT
FOR A WI-FI SYSTEM
BETWEEN
MASSACHUSETTS BAY TRANSPORTATION AUTHORITY
AND
INMOTION WIRELESS INC,

This First Amendment (the “Amendment”) to the License and Operating Agreement for a
Wi-Fi System dated July 23, 2014 between the Massachusetts Bay Transportation Authority (the
“MBTA”) and InMotion Wireless Inc. (the “Licensee”) is made effective as of February
2017 (the “Effective Date”).

Recitals

A. WHEREAS, MBTA and Licensee are parties to that certain License and Operating
Agreement for a Wi-Fi System dated July 23, 2014 (the “Agreement™); and

B. WHEREAS, MBTA and Licensee have agreed to certain amendments to the Agreement
and to clarify certain matters with respect thereto, subject to the terms and conditions set
forth in this Amendment.

Agreement

NOW, THEREFORE, in consideration of the mutual promises contained herein and for
other good and valuable consideration, the sufficiency and receipt of which are hereby
acknowledged, MBTA and Licensee hereby amend the Agreement as follows:

1. Definitions. All capitalized terms used but not defined herein shall have the meanings
ascribed to them in the Agreement.

2. Use. The following phrase shall be inserted after the second use of the word
“Infrastructure” in Section 1.3 (a) (ii):

“...in the MBTA Commuter Rail Rights of Way or outside the
Commuter Rail Rights of Way, provided, that Licensee obtains all
necessary rights from third parties owning land and/or equipment
adjacent to the MBTA Commuter Rail Rights of Way and
conditionally assigns these rights to the MBTA, which conditional
assignment is automatically effective upon an Event of Default.”

3. Term. Section 2. of the Agreement is hereby deleted in its entirety and replaced with the
following section:
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Term.

The term (*Term”) of this Agreement shall extend for a period of
twenty-four (24) years commencing on the date of the last
execution of this Agreement (the “Commencement Date™). The
first four (4) years of the Term (the “Installation Term™) shall be
used as an installation period for build-out and startup. After the
Installation Term, the remaining Term shall be known as the
“Operating Term” whether or not Licensee has completed its
installation during the Installation Term.

4. Revenue Share. Section 3.1 of the Agreement is hereby deleted in its entirety and
replaced with the following section:

“3.1

Revenue Share.

After Licensee has recovered Licensee’s documented and
commercially reasonable development costs and expenses
attributable to building out the Wi-Fi Network, Licensee shall
share with the MBTA. seven and one half percent (7.5%) of the net
revenue proceeds, as defined herein, from all revenue sources in
connection with the Wi-Fi Network and Infrastructure, including
without limitation, revenue generated from sublicenses or any
users of the Infrastructure and/or third party sponsorship of the Wi-
Fi Network, if any. Net Revenue Proceeds shall mean all revenue,
less Licensee’s capital expenses and operating expenses, as defined
herein. Operating Expenses shall include, but not be limited to,
direct payroll expenses and other common expenses to maintain
the Wi-Fi Network; however, Operating Expenses shall not include
any initial capital expenses to construct and implement the Wi-Fi
Network or continuing capital expenses to maintain the Wi-Fi
Network. Capital Expenses shall mean the funds used to acquire,
build, upgrade and maintain the Wi-Fi System. Licensee must
provide annual statements of Licensee’s Operating Expenses to the
MBTA no later than January 15 of each calendar year. To the
extent the MBTA is due the revenue share of seven and one half
percent (7.5%) of Net Revenue Proceeds, then said revenue share
payment shall be sent to the MBTA no later than January 15 of
each calendar year. In the event the MBTA seeks to audit
Operating Expenses associated with the operation of the Wi-Fi
Network, then the MBTA shall send notice to Licensee no later
than March 1 of each calendar year. Additionally, commencing
one (1) year from the completion of the Wi-Fi Network, Licensee
shall provide the MBTA with quarterly financial statements for the
rest of the Term.”



. Construction Progress Updates. The following Section 5.3.14 shall be added to the

Agreement;

“5.3.14 Construction Progress Updates. Licensee must provide the
MBTA with monthly detailed progress updates, including, but not limited
to, the status and progress of the construction, installation and
implementation of the Wi-Fi Network.”

. Non-Disturbance and Attornment. The following Section 19.5 shall be added to the

Agreement;

“19.5 Non-Disturbance and Attornment.

(a.) As a condition precedent to triggering Section 19.5 (ii.), the
MBTA must review and approve in writing, in the MBTA’s sole
discretion, any and all executed sublicense agreements with Licensee. If
the MBTA does not approve a sublicense agreement pursuant to this
section, then Section 19.5 (b.) shall not apply to that umapproved
sublicense agreement. If the MBTA does approve of a sublicense
agreement in writing, then the condition precedent requirement stated
herein shall be satisfied for that particular sublicense agreement and
Section 19.5 (ii) shall be applicable to that approved sublicense agreement,

(ii) In the event that this Agreement is terminated prior to the end of
the Term, then the MBTA will make a commercially reasonable effort to
enter into a license or agreement with a replacement Wi-Fi system
operator (the “Replacement Agreement”). The MBTA shall not be
obligated to provide and/or perform any services or actions for the
sublicensee, regardless of what any sublicense agreement may otherwise
state during the period between the termination of the Agreement prior to
the end of the Term and the effective date of the Replacement Agreement
or for the balance of the term of any sublicense agreement in the event the
MBTA is unable to enter into a Replacement Agreement. In the event of
such termination, then the sublicensee will not be disturbed and the
MBTA will assume the obligations of the sublicensor under the sublicense
and the sublicense shall then automatically become a direct license
between the MBTA and the sublicensee only so long as the sublicensee is
not in default in the performance of any of the terms and conditions of its
sublicense agreement with Licensee and is in full compliance with the
terms specific to Sections 6, 9, 10.2 and 12 of this Agreement and any
future amendments thereto that do not materially change the sublicensee’s
rights or obligations or to which the sublicensee has already consented



thereto. The sublicensee shall be bound to the MBTA and the MBTA shall
be bound to the sublicensee under all of the terms and conditions of the
sublicense agreement for the balance of the term of the sublicense
agreement then remaining and the sublicensee shall attorn to the MBTA as
its sublandlord immediately upon the termination of this Agreement. Any
such attornment shall be self-operative and shall not require the execution
of any further instrument on the part of MBTA, Licensee or sublicensee, If
such an attornment shall occur, the sublicensee shall immediately
commence paying rent and any other related charges due under the
sublicense agreement directly to the MBTA. Licensee and the MBTA
shall have the obligation to provide written notice to any sublicensee upon
the termination of this Agreement. In the event the MBTA enters into a
license or agreement with a replacement Wi-Fi system operator, then that
agreement shall be subject to sublicensee’s rights and interests under the
sublicense agreement and the MBTA shall have the right in its sole
discretion to assign the sublicense to the new Wi-Fi system operator.”

7. Indemnification. Section 9.1 of the Agreement is hereby deleted in its entirety and
replaced with the following section:

“9.1 Indemnification.

Except if the Cause of Action, defined below, is solely the result of the MBTA’s
and/or the National Railroad Passenger Corporation’s (“Amtrak”) gross
negligence and/or willful misconduct, Licensee shall indemnify, defend and save
the MBTA and/or Amtrak harmless from and against any and all liabilities, losses,
damages (including, but not limited to, property damages and personal injuries,
including death), costs, expenses (including reasonable attorney’s expenses and
fees), cause of action, suits, claims, cross claims, demands or judgments of any
nature whatsoever, including without limitation, those related to Hazardous
Material (as hereinafter defined) that may be imposed upon, incurred by, or
asserted ageinst the MBTA and/or Amtrak (collectively “Cause of Action™),
arising from this Agreement, including but not limited to any liability arising by
reason of any of the following occurrences:

9.1.1 The activities of Licensee pursuant to this Agreement or the exercise by
Licensee of any rights or privileges granted in this Agreement; and/or

9.1.2 The placement or accidental release of any Hazardous Materials onto the
Premises or the Property or onto other nearby non-MBTA property by Licensee or
the employees, agents, contractors or consultants of Licensee or a provider, or by
the employees, agents, or consultant of Licensee’s contractors or subcontractors



or by anyone else present on the Premises or Property (exclusive of employees of
the MBTA and/or Amtrak) with Licensee’s express or implied permission
(collectively “Licensee Entities”, individually a “Licensee Entity™); and/or

9.1.3 - Any failure of Licensee to perform or comply with any of the terms of this
Agreement, or any contracts, agreements or restrictions, statutes, laws, ordinances
or regulations affecting the activities or any part thereof related to this Agreement;
and/or

9.1.4 The discovery of any preexisting Hazardous Materials on the Premises or
the Property, or onto other nearby non-MBTA property by a Licensee Entity that
is the result of digging in the earth. It shall not be considered “digging in the
earth” to drill holes within the tunnels of the Commuter Rail System and/or into
the platforms; and/or

9.1.5 Libel, slander, defamation or other similar claim made with respect to
Licensee’s activities,

In clarification of the above language of indemnification, and not in limitation of
it, Licensee shall indemnify, defend and save the MBTA and/or Amtrak harmless
from and against any and all Causes of Action related to the injury, illness or
death of any employee of Licensee.

As used in this Section 9, expenses shall include, but not be limited to, fines, costs
associated with administrative and judicial proceedings, reasonable attorney’s
fees, costs from any lien on any portion of the Premises or the Property, costs of
any remedial actions, and business interruption resulting from any remediation or
any executive, administrative or judicial order. The indemnification provisions
herein shall survive the termination or expiration of this Agreement for whatever
reason and shall survive until the applicable statutes of limitation relating to the
liabilities and the Indemnified Claims shall have run.”

8. Claims. Section 9.4 of the Agreement is hereby deleted in its entirety and replaced with
the following section:

“0.4 Claims.

Licensee shall be notified, in writing, by the MBTA. and/or Amtrak within a
reasonable time from the MBTA'’s and/or Amirak’s receipt of the assertion of any
claim against the MBTA and/or Amtrak that Licensee has agreed to indemnify
under this Agreement (the “Indemnified Claim™). Licensee shall bear the entire
cost of defending the Indemnified Claim and/or the cost of conducting any
response action, including, without limitation, those required by Chapter 21E of
Massachusetts General Laws (“Chapter 21E”) and the MCP (as defined in Section
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14.1) and shall have control, in cooperation with the MBTA and/or Amtrak, of the
defense of any Indemnified Claim and all negotiations for its settlement or
compromise provided that the MBTA and/or Amtrak are fully indemnified by
Licensee and provided further that the settlement or compromise shall not include
the admission of guilt (or a comparable plea), wrongdoing or negligence or the
permitting or imposition of civil or criminal penalties or indictments, or the
entering of consent decrees or orders of any kind by Licensee on behalf of the
MBTA and/or Amtrak or any other action that' would materially prejudice the
rights of the MBTA and/or Amtrak without the MBTA’s and/or Amtrak’s express
prior written approval. The MBTA and/or Amtrak shall cooperate fully with
Licensee in the defense of any Indemnified Claim or the conduct of any other
response action.

If any response action due to the presence of Hazardous Materials or the threat of
release of Hazardous Materials onto the Premises or onto other property of the
MBTA adjacent to the Premises, is performed by Licensee, the response action
shall be performed in accordance with the requirements of Section 14.2 of this
Agreement.”

9. Insurance. Section 10.2 of the Agreement is hereby deleted in its entirety and replaced
with the following section:

“10.2 Liability Insurance.

Throughout the Term, Licensee shall maintain for the mutual benefit of the
MBTA, general public liability insurance for damage to property and for damages
arising from personal injury or death, with limits as shown below for events
occurring upon, in or about or adjacent to the Premises or the Property or
oceurring as a result of Licensee's use of the Premises or the Property (including
use by anyone on the Premises or the Property with the express or implied

- permission of Licensee). The MBTA, Designees and National Railroad Passenger
Corporation (“Amtrak”) shall be named additional insureds on these public
liability policies and these policies shall be written on an occurrence basis (rather
than on a claims made basis) subject to the following:

(a) Commercial General Liability Insurance

Commercial General Liability Insurance insuring the Licensee, the MBTA,
Designees, Amtrak, the Premises, the Property and all activities allowed
hereunder as well as Licensee's indemnification obligations contained in Section 9
with minimum liability coverage for personal injury, bodily injury and property
damage with limits not less than One Million Dollars ($1,000,000.00) per
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occurrence and Three Million Dollars ($3,000,000.00) in the aggregate. Umbrella
liability coverage with limits of not less than Five Million Dollars ($5,000,000.00)
covering all work performed must also be provided. Such insurance shall be
written on an occurrence basis (as opposed to a claims made basis). These policies
shall name the MBTA, Designees and Amtrak, as an additional insured.

(b) Worker's Compensation Insurance

Insuring all persons employed by Licensee in connection with any work done on
or about the Premises with respect to which claims for death or bodily injury
could be asserted against the MBTA or Designees, the Premises or the Property
with limits of liability of not less than those required by Massachusetts General
Laws Chapter 152, as amended. The policy shall contain a clause waiving the
right of subrogation in favor of the MBTA and Designees. Each of Licensee's
subcontractors and consultants shall have similar policies covering their
employees.

(c) Railroad Protective Insurance

During periods of construction, maintenance, repair, replacement or removal, if
required by the MBTA or by Designees, railroad protective insurance for some
portions of the Premises and the Property with the MBTA, Amtrak and/or
Designees as named insureds with limits of not less than Five Million Dollars
(35,000,000.00) for all damages arising out of bodily injuries to or death of one
person, and subject to that limit for each person, and a total of $10,000,000.00 for
all damages arising out of bodily injury to or death of two or more persons in any
one accident, and regular protective property damage liability insurance providing
for & limit of not less than Ten Million Dollars ($10,000,000.00) for all damages
arising out of injury to or destruction of property during the policy period. Amtrak
and Designees shall be provided with an original policy of any required Railroad
Protective Liability Insurance and the MBTA shall be provided with a certificate
of insurance.

(d) Automobile Liability Insurance

Automobile liability insurance with limits of not less than One Million Dollars
($1,000,000.00) covering all owned, non-owned, hired, rented or leased vehicles
of Licensee and its consultants and contractors that are used in the activities
permitted hereunder,

All insurance required to be maintained hereunder shall be obtained through valid
and enforceable policies which shall be primary and non-contributory to any
coverage maintained by the MBTA, issued by insurers of recognized



responsibility licensed and doing business in Massachusetts and having a so-
called Best's Rating of B+ or better, or if such rating is no longer issued, an equal
or better rating by a successor insurance carrier rating service reasonably
acceptable to the MBTA, or such lesser rating as the MBTA may approve, with
such approval to not be unreasonably withheld or demied. All such required
insurance shall, not contain any exclusions for acts of terrorism, and shall fully
cover any acts of terrorism, irrespective of whether such acts of terrorism are
caused by domestic or foreign terrorists, and irrespective of whether such acts of
terrorism are certified or non-certified by the Secretary of the Treasury, in
concurrence with the Secretary of State and the Attorney General of the United
States, to be an act of terrorism pursuant to the Federal Terrorism Risk Insurance
Act of 2002. Upon the License Commencement Date, and thereafter not less than
thirty (30) days prior to the expiration dates from time to time of the policies
required pursuant to this Section, binders (and duplicate originals when available)
of the policies shall be delivered by Licensee to the MBTA. Licensee shall also
deliver to the MBTA evidence satisfactory to the MBTA of the payment of all
premiums as they become due. Licensee shall be responsible for seeing that its
contractors and consultants are properly covered by insurance.

In the event of the cancellation of any policy during the Term, or the failure to
keep in effect the insurance required by this section, the MBTA may, without
further notice and at its option, procure or renew such insurance on the account of
Licensee. Licensee agrees to pay the MBTA for any such expense, with interest
thereon at a rate equal to the "Prime Rate" of the largest bank then operating in
Boston, MA plus eight percent (8%) annually (or the highest amount legally
permissible, to the extent this rate is not permitted by law) (the "Default Rate™)
from the date of the expenditure by the MBTA as a License fee.

At any time, but not more than once every two years, the MBTA may require the
insurance limits herein to be increased so long as such increases do not exceed the
highest coverage required in the MBTA's then standard License for Entry.”

10. Construction Completion Schedule. Licensee shall strictly comply with the Construction
Completion Schedule attached hereto as Exhibit A and incorporated herein by reference.
It shall constitute an Event of Default if Licensee does not strictly comply with the dates
listed in Exhibit A hereto. Additionally, commencing on August 18, 2018, Licensee must
provide a fully operational Wi-Fi Network and the Wi-Fi Network must provide
continuous Wi-Fi service to the Rail Cars. Any failure by Licensee to provide continuous
Wi-Fi service by August 18, 2018 to the Rail Cars shall constitute an Event of Default.
The MBTA and Licensee shall communicate on a regular basis concerning the
Construction Completion Schedule; however, should the MBTA be responsible for any
delays associated with Licensee being able to strictly comply with the Construction
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Completion Schedule (the MBTA shall determine whether there has been a delay caused
by the MBTA in its sole and absolute discretion), then the MBTA and Licensee shall
agree on an extension of the affected date or dates specified in the Construction
Completion Schedule.”

10. Conforming Modifications. All references in the Agreement to the “Agreement” are
hereby modified and amended to mean and refer to the Agreement as amended and
modified by this Amendment.

11. Counterparts. This Amendment may be executed in any number of separate counterparts,
each of which shall be deemed to be an original and all of which together shall be
deemed to be one and the same instrument.

12. Governing Law. This Amendment shall be governed by the laws of the Commonwealth
of Massachusetts.

13, Captions. The captions of this Amendment are for convenience only and shall not be used
in interpreting the terms of this Amendment.

14. Successors. This Amendment shall be binding upon and inure to the benefit of MBTA
and Licensee and their respective successors and assigns, subject to the limitations and
restrictions contained in the Agreement.

15. Ratification. Except as specifically amended herein, the Agreement shall continue in full
force and effect in accordance with its original terms.

MBTA: LICENSEE:

MASSACHUSETTS BAY INMOTION WIRELESS INC.,
TRANSPORTATION AUTHORITY,

By: 7@% By: /iézb( K”@é@
Name; Banan Shortsleent Name: ‘m‘\

Title: (renesel wﬁ'_%&f Title: -f-rYOS‘ Lalﬂs

'R'eS o’d&\-{— 4 Ca]
Approved as to form:
By: \5 m

I:atren D. Armstrong; Esqrz
Deputy General Counsel, MassDOT and MBTA

-
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LICENSE AND OPERATING AGREEMENT

This License and Operating Agreement (“Agreement”) is hereby made and entered into
this day of ____, 2014 by and between the MASSACHUSETTS BAY
TRANSPORTATION AUTHORITY, a body politic and corporate and a political subdivision of
the Commonwealth of Massachusetts having a usual place of business at Ten Park Plaza, Boston,
Massachusetts 02116 (the “MBTA") and inMOTION Wireless Inc., a Delaware corporation

having a usual place of business at 655 West Grand Avenue, Suite 300, Elmhurst, llinois 60126
{("Licensee”).

WHEREAS, the MBTA owns, and operates through a private operator, a commuter rail
system in the Commonwealth of Massachuserts which includes 13 active routes, 134 stations,
and approximately 394 miles of service (the “Commuter Rail System™);

WHEREAS, the MBTA owns, and operates through private operators, a commuter boat
system in the Commonwealth of Massachusetts which includes 3 active routes, 6 water service
terminals and approximately 38 miles of service (the “Commuter Boat System”);

WHEREAS, as part of the Commuter Rail System, the MBTA owns 410 passenger rail
coaches (the “Rail Cars™) and the Rail Cars are operated by a private operator;

WHEREAS, the Commuter Boat System wtilizes 12 ferry boats (the “Ferries™), 2 of
which are owned by the MBTA, 10 of which are owned by private operators and all of which are
operated by private operators;

WHEREAS, the MBTA desires that the Licensee design, install, operate, and maintain a
newiral private dedicated Wi-Fi network which is capable of providing live TV and broadband
internet access to the MBTA ridership in the Rail Cars, Ferries, and those stations specifically
listed in this Agreement (the “Wi-Fi Network™),

WHEREAS, Licensee may develop, construct and maintain communication
infrastructure including communication towers and transport (either microwave or fiber optics)
(the “Infrastructure™) on the MBTA Commuter Rail Rights of Way to support the Wi-Fi Network
and for Licensee's use or the use of third party communication providers sublicensed by
Licensee;

WHEREAS, the MBTA may choose to own the Wi-Fi Network and Infrastructure at the
end of the term of the Agreement;

WHEREAS, Licensee desires to install, operate, and maintain the Wi-Fi Network and
the Infrastructure;

WHEREAS, the MBTA has agreed to make available the Commuter Boat System and
Commuter Rail System for Licensee to install the Wi-Fi Network and Infrastructure;

WHEREAS, Licensee has agreed to install the Wi-Fi Network;

WHEREAS, Licensee intends lo derive revenue from the Wi-Fi Network and share a
portion of such revenue with the MBTA;



NOW THEREFORE, the parties hereto each in consideration of the covenants and
promises of the other and each for itself, its successors and assigns, do hereby agree 15 follows:

1. Premises and Permitted Use

1.1

1.2

1.3

Premises.

The portion of the Commuter Rail System and Commuter Boat System where the
Wi-Fi Network and the Infrastructure is to be installed, including without
limitation the Rail Cars, the Ferries, North Station, Back Bay Station, South
Station and all other Commuter Rail stations and MBTA owned Commuter Rail
station parking lots and a certain portion of the MBTA Commuter Rail Right of
Way and access thereto as agreed upon by the MBTA and Licensee where
Licensee shall install the Wi-Fi Network and Infrastructure (the “Premises™), as
shown on Exhibit A, which is attached hereto, and incorporated herein. In the
event that during the Term of this Agreement, the MBTA expands service on the
Commuter Rail System and/or Commuter Boat System, either party may request
that the Premises be expanded based on such expanded service in which case the
parties will nepotiate such expanded Premises. If the parties agree on terms for
such expansion of Premises, then Exhibit A shall be amended to reflect the
expanded Premises. The exact locations of the installed Wi-Fi Network on MBTA
property and the Infrastructure will be determined by Licensee, subject to
approval by the MBTA. Licensee accepts the Premises for its use on an “as is”
basis. The MBTA makes no representations about the condition of the Premises
and Licensee accepts all risks associated with its being on the Premises and any
MBTA property on which the Premises is located, which is adjacent to the
Premises or which is utilized to access the Premises (the “‘Property™), except for
any harms to Licensee which are solely the result of the MBTA’s gross
negligence or willful misconduct. The Licensee acknowledges that it has taken
reasonable commercial steps required Lo satisfy itself that the MBTA has title to
the Premises prior to its having executed this Agreement.

The Licensee’s use of the Premises and access to the Property is restricted solely
to its installing, operating, repairing, replacing and removing, maintaining and
upgrading the Wi-Fi Network and Infrastructure as reasonably required so that
Licensee can provide the Initial Services (defined below) to the MBTA customers
for the use of the Wi-Fi Network and any Additional Services (defined below)
that are agreed upon by the MBTA and the Licensee, and to its sublicensing the
Infrastructure to third parties.

Intentionally Omitted.
Permitted Use,
1.3(a) Use

During the Term (defined below) the MBTA hereby grants to Licensee a license
(i) to construct, install, operate, maintain, use, repair and replace a Wi-Fi network
to provide MBTA riders use of multimedia, live TV and broadband internet
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1.4

access on their smartphones, tablets and laptop computers, and/or other devices as
technology evolves, for transmission and reception of data and/or video
information in a continuous, seamless and (subject to normal operational delays
and interruption, customary and usual in the wireless industry) uninterrupted
manner during periods when said riders are on the Commuter Rail and Commuter
Boats (the *Initial Services”™) and (ii) to the extent that the Infrastructure is
required to support the Wi-Fi Network, to construci, install, operate, maintain,
use, repair, replace and sublicense the Infrastructure. Any services in addition to
the Initial Services shall constitute “Additional Services.”

The Premises shall be used and occupied by the Licensee solely for the Use of
the Premises hereinabove defined. Such use shall be in conformance with the
terms and condition of this License and with applicable federal, state and local
laws, regulations and ordinances, including but not limited to those relating to
safety, The Licensee is prohibited from any use of the Premises not specifically
permitted under this License without prior written approval of the MBTA,
which may be withheld in the MBTA's sole discretion.

1.3(b) Changes to Wi-Fi Network

Licensee may request a change in the type of equipment permitted at any
particular approved location and/or may request a change in the permitted use of
the Premises to offer Additional Services. All requests for changes to the Initial
Services are subject to the prior written approval of the MBTA, which may be
withheld in its sole discretion, Licensee is encouraged to suggest changes to
update, modernize and promote the highest and best use for each approved
location in order to maximize the benefits to the MBTA's customers and the
MBTA’s and Licensee's revenues from this License.

Upon acceptance of any Additional Services by the MBTA, such services shall be
considered a part of the Wi-Fi Network for all purposes under this Agreement.

1.3{(c) Exclusivity of Wi-Fi Network

The MBTA agrees that it will not during the Term grant any other license, lease
or easement to any other third party to build a Wi-Fi network in the Commuter
Rail Systemn and/or Commuter Boat System to provide live TV and/or broadband
internel access services to the MBTA ridership while said riders are within the
Commuter Rail System and/or Commuter Boal System unless permitted pursuant
to Section 13.

Wi-Fi Network.
1.4(a) Wi-Fi Network Specifications

The Wi-Fi Network, which shall include the equipment necessary to
operate the Wi-Fi Network shall be built in a manner consistent with the
conceptual specifications and projected costs set forth in Exhibit B, which
is attached hereto and incorporated hercin and in a manner that will permit
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the MBTA to own and operate the Wi-Fi Network (exclusive of any
proprictary  software, video compression/decompression  systems,
advertising servers, control systems, billing platforms and/or
smartphone/tablet/laptop applications belonging to Licensee) at the end of
the Term if it so elects pursuant to Section 8. The parties shall amend this
Agreement to reflect a revised Exhibit B with the final design
specifications of the Wi-Fi Network as approved by the MBTA in
accordance with Section 5.

1.4(b) Wi-Fi Network Commuter Services Plan

MBTA commuters shall be permitted to use the Wi-Fi network free of charge for
up to 300 MB per month. Licensee shall offer premier subscription plans for a fee
for those commuters who wish to use more than 300 MB per month. Fees for such
premier services and for any other premium features offered by Licensee to
commuters, such as mobile applications, shall be subject to (i) escalation and (i3)
MBTA approval, not to be unreasonably withheld. Upon the MBTA’s reasonable
request or with the MBTA’s reasonable approval, Licensee shall change the
amount of MB per month above which it shall offer premier subscription plans for
a fee to reflect improvements in data compression technology.

Legal Uses.

The rights granted pursuant to this Agreement are subject to all the terms and
conditions hereinafter provided. During the Term, Licensee may use the Wi-Fi
Network and Infrastructure only for the usual legal purposes that an entity that is
in the business of providing facilities for broadband internet access for the
transmission and/or reception data and/or video information would use such Wi-
Fi Network and Infrastructure and may enter the Premises and Property only in
connection with work related to the Wi-Fi Network and Infrastructure and other
uses specifically permitted pursuant to this Agreement. Licensee may sublicense
excess space created by Licensee on the Infrastructure to third party
communication providers without further consent of MBTA, provided that
Licensee remains primarily lable for all of its obligations under this Agreement.
The MBTA agrees that Licensee’s sublicensees of the Infrastructure shall be
allowed to enter the Property and Premises to develop, construct and maintain the
third party attachments to the Infrastructure so long as each such sublicensee
obtains a License of Entry from the MBTA for such access. The MBTA agrees to
reasonably cooperate with Licensee in obtaining all necessary permits,
environmental studies, engineering studies, land surveys and title search reports
necessary for the installation of the Infrastructure or any third party collocation
attachment to the Infrastructure. Licensee shall share any revenue it receives from
such sublicensees with the MBTA pursuant to Section 3.1 of this Agreement.

Marketing and Ongoing Research,

1.6.1 Technological Improvements

Licensee shall stay current on technological improvements and market demand in
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order to determine when, in its reasonable commercial judgment, new services of
a type that would be included either in the Initial Services or in the Additional
Services should be added. Licensee shall report to the MBTA on a regular basis
(but not less frequently than annually) on the state of the marketplace, technology,
marketing, and suggested new uses. The MBTA shall have the right to request
this information from Licensee from time to time (but not more than once per
year).

1.6.2 Required Technological Standards

Throughout the Term (defined below), Licensee shall be required to adhere to the
following technological standards:

a) On the date that Licensee launches the Wi-Fi Network and on each date
thereafter, Licensee's smart-phone, tablet and laptop application compatibility
shall support the three most popular platforms and applicable product
upgrades launched within two (2) years of hardware and consumer product
availability.

b) On the date that Licensee launches the Wi-Fi Network and on each date
thereafter, Licensee’s Wi-Fi access points shall comply with all 802.11 Wi-Fi
approved standards and shall offer services to comply within two (2)
subsequent generations of launched hardware, both in Access Point (AP) and
consumer product launches. Such product upgrades will be deployed within
two (2) years of hardware and consumer product availability.

c) Licensee’s backhaul radio link (Base Station network to Rail Car or Ferry)
will comply with FCC Rule 47, Part 27 and conform to ITU-R [M.1580-3]
standards. Radio will also comply with all approved 4th Generation (4G),
Third Generation Partnership Project 2 (3GPP2), Long Term Evolution
(LTE), and WiMAX Time Division Duplex (TDD) standards applied over a
10 MHz bandwidth and protocol layers defined by the 802.16 standard. As
technology and bit per Hertz efficiencies improve, Licensee’s system shall
comply with approved industry standards and shall maintain compatibility
within two (2) subsequent generations of such standards implementations.
Radio products shall be launched after two (2) years of such accepted industry
standards have been fully deployed in the Greater Boston area and from the
date that Licensee launches the Wi-Fi Network. The above standards for
compatibility shall not apply for voice communications as the Initial Services
do not include enabling voice communications.

d) The performance of the in-Rail Car and in-Ferry Wi-Fi Network shall be

competitive with that of Wi-Fi networks widely available in the Greater
Boston area.

1.6.3 Termination of Exclusivity



3'

Term

If, in the MBTA's reasonable judgment, the Wi-Fi Network fails to meet any of
the standards required by Section 1.6.2, the MBTA may terminate the exclusivity

provisions of Section 1.3(c) by providing Licensee sixty (60) days prior written
notice.

The term ("Term™) of this Agreement shall extend for a period of twenty-two (22) years
commencing on the last execution of this Agreement (the “"Commencement Date™)., The
first two (2) years of the Term (the “Installation Term"™) shall be used as an installation
period for build-out and startup. Year three through Year twenty-two shall be known as
the "Operating Term™ whether or not Licensec has completed its instatlation during the
Instatlation Term.

Consideration

KR

3.2

3.3

Revenue Share.

After Licensee has recovered its development costs and expenses attributable to
building out the Wi-Fi Network, Licensee shall share with the MBTA seven and
one half percent (7.5%) of the net revenue proceeds from all revenue sources in
connection with the Wi-Fi Network and Infrastructure, including without
limitation, revenue generated from sublicenses of the Infrastructure and/or third
party sponsorship of the Wi-Fi Network, if any. For the purposes of this
Agreement, “net revenue proceeds” shall be defined as all revenue, less
repayment of capital expenses and operating expenses. Licensee shall provide a
report to the MBTA of its net revenue proceeds on a semi-annual basis,

Benefits.

Licensee shall receive the benefits listed on Exhibit C attached hereto.

Performance Bonds.

On or before the date on which the MBTA has approved the Construction Plan (as
defined in Section 5.3.1), Licensce shall have provided to the MBTA a
performance bond or irrevocable letter of credit from a source acceptable to the
MBTA in the amount of One Million Dollars ($1,000,000.00) as security for the
complete installation of the Wi-Fi Network (“Installation Bond™). In the event
that the installation of the Wi-Fi Network is not complete within two years of the
date on which the MBTA has approved the Construction Plan, then the MBTA
may collect on the Installation Bond (or draw down on the letter of credit as the
case may be). At such time as the installation of the Wi-Fi Network is complete,
the Installation Bond shall no longer be required. In addition to the Installation
Bond, on or before the date which is twenty (20) months after the effective date of
this Agreement, Licensee shall have provided to the MBTA a performance bond
or irrevocable letter of credit from a source acceptable to the MBTA, as security
for the full and faithful performance by Licensec of all terms, covenants and
conditions of this Agreement, in the amount of One Million Dollars
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34

3.5

36

($1,000,000.00) (“Performance Bond"”). The Performance Bond shall be renewed
or replaced as necessary so that a Performance Bond remains in effect without
interruption throughout the remainder of the Term. The Performance Bond shall
by its terms permit the MBTA to use the Performance Bond for removal costs at
the end of the Term or in the event of early termination of this Agreement. The
MBTA may decide in its sole discretion whether or not to use the Performance
Bond in any circumstance.

The Installation Bond and the Performance Bond must be secured through
insurance/bonding companies that are licensed by the Commonwealth of
Massachusetts Division of Insurance and having a Best’s rating of B+ or better,

and must be in a form reasonably acceptable to the MBTA. The bonds shall be
held by the MBTA.

No Set Off.

Licensee shall have no right to set-off against any payment due under this
Agreement, except as hereinafter provided, for any sums which Licensee may
believe are due to it from the MBTA for any reason whatsoever.

Payment Address.

Payments due from Licensee to the MBTA shall be payable to the MBTA and
delivered to such address as the MBTA may from time to time specify in writing.

Interest.

If any amount to be paid by Licensee hereunder is not paid on or before the tenth
(10" business day after the due date thereof, then interest thereon shall accrue at
a rate equal to the lower of (a) the “Prime Rate” of the largest bank then operating
in Boston, MA plus eight percent (8%) annually, and (b) the highest amount
legally permissible (the “Default Rate™).

Inspection of Wi-Fi Network.

The MBTA shall have the right to employ its own personnel to conduct periodic
inspections of the Wi-Fi Network to determine compliance with the provisions of this
Agreement.

Construction and Installation

3.1

System Requirements,

Licensee shall be required to design, install and operate, at its sole cost, 2 Wi-Fi
network system for operation on the Premises per attached Exhibit B with the
system specifications described in Exhibit B. The Wi-Fi Network shall
accommodate the following:

a. Be compatible with and meet existing and future MBTA signal and
communications systems with respect to applicable FCC interference
definitions; and
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Subject to the terms and conditions of Section 8 below, be capable of
being owned and operated by the MBTA (exclusive of any proprietary
software, video compression/decompression systems, advertising servers,
control systems, billing platforms and/for smartphone/tablet/laptop
applications belonging to Licensee) if the MBTA so elects, at the MBTA's
sole cost and expense, as a separate system at the end of the Term.

5.2 Pre-Construction.

5.2.1

522

5.2.3

Pre-Survey Information Gathering

Licensee shall work with the MBTA 1o finalize the specifications of the
Wi-Fi  Network, including without limitation the installation
specifications. The MBTA shall use best efforts to furnish Licensee with
electronic files of mechanical and electrical drawings, for the Rail Cars
and Ferries. Once finalized, Licensee’s design team will begin pre-
designing the Wi-Fi network. Such initial design shall be completed by
Licensee within ninety (90) days of the last execution of this Agreement
and will form the basis of the on-site survey described below.

Site Survey

Licensee shall perform a complete on-site Radio Frequency site survey of
the Premises and the Property, Prior to beginning the survey, Licensee
shall submit a survey plan to the MBTA for approval. Licensee shall not
enter the Premises or the Property for survey purposes until the survey
plan has been approved in writing by the MBTA. The MBTA shall have
thirty (30) days to approve such plan. Licensee shall complete the survey
within fourteen (14) days of the MBTA's approval of the survey plan.
Based on the survey, Licensee shall finalize the design of the Wi-Fi
Network. Such final design shall be completed by Licensee within ninety
(90) days of completion of the survey. Licensee shall compile all survey
information and subsequent engineering design into a comprehensive
survey report and deliver such report to the MBTA. The parties shall
amend this Agreement to reflect a revised Exhibit B with the final design
specifications of the Wi-Fi Network as approved by the MBTA.,

Site Acquisition

During the site survey process, Licensee shall complete any third party site
acquisition and/or lease/license services necessary to complete the Wi-Fi
network, Licensee shall be responsible for completing such site
acquisitions and/or leases/licenses at its sole cost and expense.

53 Construction and Installation Plan.

3.3.1

Submission of Plan and Specifications.  Licensee shall submit a
construction and installation plan and detailed specifications for the Wi-Fi
Network and the Infrastructure (the “Plans and Specifications™) to the
MBTA within thirty (30) days of the MBTA's approval of the final design
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3.3.2

specifications. The Plans and Specifications will include materials to be
used and an access plan addressing proposed points of ingress and egress,
proposed methods of construction and installation and a proposed
schedule for completion of each segment or phase of construction {the
“Access Plan”). The MBTA shall use reasonable efforts to approve the
Plans and Specifications within forty-five (45) days. Once approved, the
Plans and Specifications shall be referred to herein as the "Construction
Plan” and shall automatically be incorporated into and considered a part of
this Agreement. Licensee shall not enter the Premises or the Property for
installation purposes until the Construction Plan has been approved in
writing by the MBTA. For entries onto the Premises or the Property that
have not been pre-approved in the Access Plan, see the notice
requirements and other provisions in Section 6 below.

Upon its receipt of written approval by the MBTA, Licensee shall begin
improvement activities i accordance with any restrictions or conditions
that the MBTA may require within sixty (60) days of the MBTA's
approval. All Plans and Specifications must be stamped by a licensed
architect and/or engineer.

All contracts for the design and construction of the Wi-Fi Network and the
Infrastructure (the “Construction Documents’} shall be reviewed and
approved by the MBTA and shall each provide that in the event of a
Licensee default under such contract, a notice of such default shall be sent
to the MBTA, No change shall be made in (i) the Construction Plan (ii)
the terms and conditions of the Construction Documents or (iii) the
identity of the designer and/or the contractor without the MBTA's prior
written consent.

The MBTA shall have the right to require that Licensee pay the estimated
cost of such design and construction review charges into a force account
prior to the commencement of any such review.

Adherence to Sound Engineering Practices. Licensee shall ensure at all
times that (i) the design and construction/installation, repair, and

replacement of the Wi-Fi Network and the Infrastructure will comply
with:

a) sound electronic and engineering practices;

b) the engineering and safety rules and regulations "imposed by any
and all governmental authorities having jurisdiction thereof or of
railroad and/or ferry operations, including but not limited to the
FCC;

c) appropriate standards of recognized industry and professional

associations, including but not limited to, as applicable, the Safety
Rules for the Installation and Maintenance of Electric Supply and
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534

5.3.5

536

Communications Lines, National Electrical Safety Code
Handbook, Part 2; and

d) the standards of the MBTA for engineering and safety, pipeline
occupancy, and wire, conduit and cable occupations, which
standards shall be made available to Licensee upon request.

The manner of, and the equipment and devices to be used for, any
installation, relocation or removal of Licensee’s equipment must be
approved in advance and in writing by the MBTA.

Compliance with MBTA Railroad Operations Directorate and MBTA
Special Instructions, All installation in the Commuter Rail System is
subject to the MBTA Railroad Operations Directorate requirements
including, but not limited to, those entitled: *“1 - Guidelines and
Procedures for Construction on MBTA Railroad and Transit Properties”
dated May 1994, “II - Maintenance and Protection of Railroad Traffic”
dated May 1994, “III - Insurance Specifications” dated May 1994 and
“MBTA Special Instructions” dated April, 2003, as it may be amended
from time to time during the Term. All installation in the Commuter Boat
System is subject to the applicable operating agreement(s) between the
MBTA and the third party operator(s)/owner(s). All construction shall be
compatible with existing MBTA signal and communications systems.

Labor Requirements. Licensee must furnish labor to perform its desired
work on MBTA property of a type that can work in harmony with all other
elements of permanent and/or temporary labor employed by or to be
empioyed by the MBTA in the area of the Premises. Any costs Licensee
incurs due to any labor action shall be at the sole expense of Licensee.

Hours. The hours when Licensee (including its employees, contractor or
invitees) will be permitted to be on the Premises and the Property will be
limited, In particular, construction is permitted only during non-operating
hours at the MBTA, unless otherwise approved by the MBTA. The
MBTA will notify Licensee of any changes in operating hours.

Access to MBTA Staff. In accordance with the Access Plan, the MBTA
will make reasonable efforts to provide Licensee and Licensee's
designated engineers, contractor(s) and subcontractor(s) with a ful] crew
complement for each work period during the installation of the Wi-Fi
Network and the Infrastructure. In any instances in which a full crew
complement is not available, the MBTA shall endeavor to allow Licensee
access to the Premises and the Property in accordance with its otherwise
applicable requircments for such access. The MBTA will make reasonable
efforts to provide Licensee and Licensce’s designated engineers,
contractor(s) and subcontractor(s) with access to the Railcars and Ferries
in accordance with the Plans and Specifications and the Access Plan.



5.3.7

5.3.8

539

5.3.10

As Built Drawings. Licensee shall, immediately upon completion of each
segment of the Wi-Fi Network and the Infrastructure (and before that
segment is made operable) submit to the MBTA four (4) hard copies and
one (1) digital set, in a format to be designated by the MBTA, of As-Built
drawings of the installation containing detail sufficient to provide the
MBTA with knowledge of the specific location of Licensee's equipment.
Licensee shall also submit plans similar to those described above before it
performs any work on the Wi-Fi Network and/or the Infrastructure that
would result in a need for new As-Built drawings or in which equipment is
being replaced or parts moved. For lesser repairs, Licensee shall contact
the MBTA to arrange for access,

Conditional Assignment of Plans and Specifications. Licensee hereby
conditionally assigns and shall be deemed to have conditionally assigned
all of its rights to and under the Plans and Specifications, the Construction
Documents and any permits or approvals necessary for the construction of
the Wi-Fi Network and/or the Infrastructure to the MBTA. As long as
there is no default by Licensee under this Agreement or the Construction
Documents, Licensee may exercise all rights as the owner or holder of the
Construction Documents. Immediately upon the occurrence of any default
under this Agreement or the Construction Documents that is not cured
pursuant to the terms of the relevant document, the rights described in the
preceding sentence shall cease and terminate and the MBTA is hereby
expressly and irrevocably authorized, but not required, to exercise every
right, option or power or authority inuring to Licensee under any one or
more of the Construction Documents as fully as Licensee could itself,

Improvements.  “Improvements” shall include all cable, antennas,
transceivers, communication towers, equipment and facilities and/or other
improvements to the Premises made by Licensee and owned or leased by
Licensee. All Improvements shall be considered to be subject to the terms
and conditions of this Agreement.

Permits. Licensee shall be solely responsible for obtaining all required
permits and licenses from Federal, state and local authorities. Installation
of the Wi-Fi Netwoik in the Commuter Rail System and Commuter Boat
System and the Infrastructure on the Rights of Way is subject to the
Commonwealth of Massachusetts State Building Code, 8% Edition.
MBTA will cooperate with Licensee, if required, so that Licensee can
obtain such applicable permits and licenses. The Building Inspector for
the Commonwealth of Massachusetts provides inspectional services.
Licensec must be licensed (or become licensed before beginning operation
of the Wi-Fi Network) to do business within the Commonwealth of
Massachusetts at all times during the Term and may also be required to
obtain local building, electrical or other business permits,

5.3.11 Additional Services. During the Term, Licensee shall submit to the

MBTA plans and specifications for any Additional Services to be provided
to the MBTA’s ridership (an “Additional Services Plan™) by Licensee.
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Each Additional Services Plan shall include an Access Plan and otherwise
comply with this Agreement. Licensee shall not enter the Premises for
installation purposes (to the extent any additional installation is necessary)
until the relevant Additional Services Plan has been approved in writing
by the MBTA at which time such Additional Services Plan (if any) shall
become a part of and subject to the terms of this Agreement,

3.3.12 Approval of Affected Utilities and other Installations.  Licensee

33.13

acknowledges that it may be installing the Wi-Fi Network equipment
and/or the Infrastructure where there are other utilities and other kinds of
installations belonging to other grantees of the MBTA. Prior to installing
the above in each portion of the Premises, provided that the MBTA has
released details on the existing utility providers or other grantees of the
MBTA to Licensee, Licensee shall obtain all necessary approvals,
consents and permissions from the owner of such other utilities and
installations that may be affected by the Wi-Fi Network and/or the
Infrastructure installation, During installations and repairs, Licensee will
exercise extreme caution to assure that there is no damage caused by the
Licensee to the other structures or the utilities in place at the time of the
installations and repairs to the Wi-Fi Network and/or the Infrastructure.
Any damages caused by Licensee's activities shall be the sole
responsibility of Licensee,

Safety Requirements Pertaining to Utilities. Licensee acknowledges that
there may be surface and subsurface utilities on and/or adjacent to the
Premises and agrees to exercise extreme caution in performance of the
work performed pursuant to this Agreement. Licensee shall comply with
Massachusetts General Laws, Chapter 82, Section 40 (said statute also
known as the “Dig Safe” law) and the regulations promulgated pursuant
thereto including but not limited to the Code of Massachusetts
Regulations, more particularly, 220 CMR 99.00 et seq. To the extent the
private operator of the Commuter Rail, or the MBTA, or parties acting on
behalf of either are required, due to the work to be performed by Licensee,
to locate and mark railroad utilities in the railroad rights of way and
appurtenant thereto, Licensee shall be responsible for payment to such
parties for such services which may include, but not be limited to, locating
and marking utilities, facilities and appurtenances therelo serving the
railroad line(s) or used in connection with services or operations of the
MBTA and/or any railroad companies operating adjacent to the Commuter
Rail System. Any damage to any utilities caused by Licensee (including
its employees, contractors or invitees) shall be the sole responsibility of
Licensee. If Licensee does not immediately repair any utilities it has
damaged, the MBTA, without being under any obligation to do so and
without waiving the Licensee’s obligation hereunder, may repair any
utilities damaged by the Licensee immediately and without notice in case
of emergency. In the event the MBTA exercises such right, the Licensee
shall pay to the MBTA immediately upon demand all of the MBTA's cost
of performing such repairs plus a feec equal to fifteen percent of the
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5.4

3.3

5.6

5.7

MBTA’s cost of performing such repairs to reimburse the MBTA for its
administrative costs.

Responsibility for Damage.

Licensee shall be responsible for the repair of any damage done to the Premises,
the Improvements, or the Property during construction of the Wi-Fi Network
andfor the Infrastructure caused by the Licensee (including its employees,
contractors or invitees). Licensee is also responsible for any damage done to the
property of the MBTA’s licensees and other grantees present on the Premises at
the time of Licensee's construction caused by the Licensee (including its
employees, contractors or invitees). If Licensee does not repair any such damage
immediately, the MBTA may conduct the necessary repairs and charge Licensee
for its costs, which shall include an administrative fee of 15% of such costs,
Licensee must provide or have its construction contractor provide all insurance
required for construction on MBTA property.

Changes to Access Plan,

The MBTA shall have the absolute right, in its sole discretion, to change any
Access Plan from time to time and Licensee agrees to cooperate with the MBTA
in amending each such Access Plan, taking into account the provisions of this
Agreement and public safety considerations, among other things,

Markers.

At all points along the Premises, Licensee shall clearly mark the location of the
Wi-Fi Network equipment and/or Infrastructure, if any, as installed with marker
tape and cable markers. The technique to be used to place the markers required
herein shall be approved in advance by the MBTA. In the event of any
termination of this Agreement prior to the completion of the installation of the
Wi-Fi Network and/or Infrastructure, Licensee shall provide the MBTA with
accurate maps and drawings sufficient to identify clearly what installations the
Licensee has completed prior to the date of termination.

Use of MBTA Personnel and Reimbursement of the MBTA.

5.7.1  Oversight Charges. 1f at any time during work on the installation,
maintenance, repair, replacement or removal of the Wi-Fi Network and/or
Infrastructure, the MBTA, or its designee conducting supervision over
such work, should, in their sole and absolute discretion, deem flagmen,
watchmen, communication/signaling  personnel, electric  traction
personnel, inspectors assigned (o construction crews, and/or other
measures, including but not limited to train re-routing, desirable or
necessary to protect its operations on or near the Premises or the Property,
the MBTA, or such designee, shall upon notice to Licensee where such
notice is feasible have the right to place such personnel, including
personnel of the MBTA’s agents, and/or take such measures, all at the sole
cost of Licensee. The MBTA shall have the right to require that Licensee
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pay the estimated cost of such charges into a force account prior to the
commencement of any such work. Such cost and expense shall include
the then current wages and fringe benefits due and owing to such
personnel in and for the performance of such measures. Licensee hereby
covenants and agrees to bear the full cost and expense thereof and to
reimburse the MBTA within thirty (30} days of receiving from the MBTA
an itemized, written invoice for such reimbursement, provided such costs
shall be incurred in a good faith commercial manner by the MBTA. The
MBTA's failure to furnish such personnel or to take such measures
(including during the instailations) shall not telieve Licensee of any
obligation or liability it might otherwise have assumed, and shall not give
rise to any liability to Licensee on the part of the MBTA. Upon being
notified that the personnel and/or measures referred to in the first sentence
of this Section 5.6.1 have been deemed desirable or necessary by the
MBTA, Licensee shall not commence or continue construction or repair
measures, as the case may be, unless and until such personnel or measures
are in place.

Improvement oversight is only required when Licensee’s construction,
maintenance, repair, replacement or removal activities will occur near an
active right of way (“ROW") and where said ROW is not separated by a
fence from the above activities or when such activities might overhang or
reach beyond a fence line and thus potentially “foul the track.” The
MBTA will use its best efforts to provide oversight personnel when
needed; however, it shall not be responsible for delays or any direct or
indirect or consequential damages whatsoever due to the unavailability of
oversight personnel. The transportation purpose of the MBTA, especially
in cases of emergency, shall take precedence over scheduling safety
support for third parties {including Licensee).

5.72 Disputes. If Licensee shall deem any requirement for flagging or the like

by the MBTA or its designee for supervision of the work hereunder as
unreasonable, Licensee shall nevertheless pay for such flagging and the
like (when required above), but may take exception in writing thereto as
an unreasonable requirement in each instance. The parties agree to review
such exceptions at the times of billings for such services and to attempt to
adjust them as the MBTA may deem appropriate, taking into account the
provisions of this Agreement and public safety considerations, among
other things.

5.8  Safety Issues.

5.8.1,

Dury to Operate in a Safe Manner. Licensee shall construct, install,
operale, maintain, repair and replace, and remove, when required to do so,
its equipment used in the Wi-Fi Network and/or the Infrastructure in a safe
manner and Licensee shall immediately notify the MBTA if any problem
occurs which may result in a safety hazard, If any unsafe situation should
occur, Licensee will correct the situation by eliminating any safety hazard
immediately and if the situation cannot be cured immediately, then only in
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3.9

5.10

3.11

such longer time as is necessarily required in the exercise of full due
diligence.

3.8.2  Training Required for Access. No individual, including representatives
and employees of Licensee, may enter onto the Premises or the Property
unless that individual has first attended the Commuter Rail Operator’s
Safety Orientation Class.

Costs.

All costs of installing the Wi-Fi Network equipment and the Infrastructure shall
be borne by Licensee, including, without limitation, costs described in Section
3.6, survey and engineering fees, fees and expenses included in all construction
contracts, and the cost of financing and/or purchasing all equipment used in the
Wi-Fi Network equipment and the Infrastructure,

Subordination to the MBTA's Operating Requirements,

The work licensed pursuant to this Agreement shall in all events be subordinate to
the requirements of the MBTA in maintaining and operating a transportation
system and the Premises and the Property and in maintaining public safety.
Accordingly, Licensee understands and agrees that said work may be stopped or
delayed, at any time, in response to each transportation system or public safety
requirement. The MBTA shall not be responsible for any damages incurred by
Licensee as a result of any such work stoppage or delay.

While on the Premises or the Property pursuant to this Agreement, the Licensee
shall minimize the disruption to and alteration of the Premises and the Property
each day and as soon as possible after completion of the installation of each
segment of the Wi-Fi Network and/or the Infrastructure shall return the affected
portion of the Premises and the Property to the condition existing immediately

prior to entry; cxcept that all elements of the Wi-Fi Network and the
Infrastructure shall remain in place,

The MBTA shall not be responsible for any losses of income or for any expenses
due to interruptions in service or damage to the Wi-Fi Network and/or the
Infrastructure due to actions taken by the MBTA to preserve the Commuter Rail
System, the Commuter Boat System and/or the MBTA subway system or service
on any of the above or otherwise 1o protect or save human lives.

If at any time the MBTA, in its sole discretion, shall determine in its good faith
judgment that all or part of the Premises or the Improvements must be relocated
for transportation purposes, the Licensee shall relocale the relevant portion of the
Wi-Fi Network and/or the Infrastructure all at its sole cost.

MBTA Communications Projects.



5.12

5.13

The MBTA radio communications system shall be totaily isolated from the Wi-Fi
Network. Licensee, at its sole expense, shall be required to perform an
intermodulation study to assure that the proposed Wi-Fi Network does not
interfere with MBTA essential communications. Subject to applicable FCC rules
and regulations, it shall be the responsibility of the Licensee to correct any
interference.

Other Equipment Space.

During construction, the MBTA will make space available to Licensee to locate
and store all electronic equipment needed on the Right of Way, in the Stations or
in the harbors. The ultimate location of electronic equipment will be determined
during the final design in coordination with MBTA staff. If an enclosure is
required for such equipment, the MBTA may provide the enclosure, at its sole
discretion, and shall charge Licensec with the MBTA's costs to provide the
enclosure.

It in future phases of deployment, additional MBTA facilities are needed for
equipment space, and the MBTA is able to accommodate the Licensee’s request,
additional space may be provided at no additional charge.

Electric Utilities.

Licensee acknowledges that in most cases electrical power used on the Premises
will need to be pulled from electrical utility systems located in the Commuter Rail
Station areas (the “Utility Systems”). T-1 connections, air conditioning,
emergency backup, and the like will not be provided by the MBTA and
installation of these items shall be at the sole cost and responsibility of the
Licensee. Use of the electricity provided by the MBTA shall be charged to the
Licensee at its then applicable commercial rates. The MBTA is a public utility.
Engineering estimates of electricity use for equipment shall be used to determine
a fixed monthly electrical charge for such equipment. These charges may
increase over time to reflect increases in the costs of such utilities.

The MBTA shall read the installed meters to determine the cost of Licensee’s
usage. The usage rate system shall be no higher than the usage rate system that a
third party utility would charge.

Licensee agrees that Licensee's use of the Premises shall not exceed its fair share
of the capacity of the Utility Systems. If the MBTA Design and Construction
Department determines in its good faith judgment that Licensee’s use of a Utility
System exceeds its fair share, then at its own cost Licensee shall install an
additional utility system for Licensee's sole use. Licensee and the MBTA shall
cooperate to be sure that a Licensee installed utility does nat interfere with
transportation operations. Failure of any of the Utility Systems or of Licensee's
own utilities for any reason shall not constitute a constructive eviction, and the
MBTA shall not be liable for any loss to Licensee or be in default hereunder, as
the result of the failure of any Utility System or any of Licensee’s own utilities
except if the result of the MBTA’s gross negligence or willful misconduct.






